
CITY O F M I L P I T A S 
455 EAST CALAVERAS BOULEVARD, MILPITAS, CALIFORNIA 95035-5479  

GENERAL INFORMATION: 408-586-3000, www.ci.milpitas.ca.gov  

 

                                                                                                                  10/16/2018 

                                                                                                 Agenda Item No. 11 

 

ADDITIONAL 

ATTACHMENT RELATED TO 

AGENDA ITEM AFTER 

AGENDA PACKET 

DISTRIBUTION 

 
 



List of Supplemental Attachments for Item No. 11  

Appeal:  1831 – 1841 Tarob Court  

 

Supplemental Attachments: 

 

A.  Letter from Geomax to Planning Staff dated July 19, 2018 

B.  Letter from Geomax to Planning Staff dated July 27, 2018 

C. 

 

D. 

 

E. 

 

F. 

G. 

 

Booklet of Documents Distributed to the Planning Commission on 
September 26, 2018 

Letter from Geomax Counsel, Andrew L. Faber, to the Planning 
Commission, dated September 25, 2018 

Planning Department’s Sign-Off on Geomax’s Building Permit, dated 
July 18, 2017 

Excerpts from the Milpitas Zoning Code re: The Definition of “Use” 

Email from Future Tarob Court Resident dated September 25, 2018 

 

 

  
 

  
 

 



A



B





















R 0■ i t
■

ANDREW L. FABER BRIAN L. SHETLER
RALPH J. SWANSON JOHN F. DOMINGUE
PEGGY L. SPRINGGAY HARRY A. LOPEZ TEN ALMADEN BOULEVARD
JOSEPH E. DWORAK CHARLES W. VOLPE ELEVENTH FLOOR
SAMUEL L. FARE
JAMES P. CASHMAN

CHRISTINE H. LONG
AARON M. VALENTI SAN JOSE, CALIFORNIA 951 13-2233

STEVEN J. CASAD CHRISTIAN E. PICONE
NANCY J. JOHNSON SUSAN E. BISHOP TELEPHONE: (408) 286-5800
JEROLD A. REITON SANDRA G. SEPULVEDA FACSIMILE: (408) 998-5388
JONATHAN D. WOLF MICHAEL B. IJAMS
KATHLEEN K. SIPLE KIMBERLY G. FLORES

Www.beriner.comKEVIN F. KELLEY DAWN C. SWEATY
MARK MAKIEWICZ TYLER A. SHEWEY Branch Offices

JOLIE HOUSTON JAMES F. LANDRUM, JR. Merced, CA • Modesto, CA

RETIRED

$ANFORD A. BERLINER ROBERT W. HUMPHREY$
SAMUEL J. COHEN ROBERT L. CHORTEK
HUGH L. ISOLA

THOMAS P. MURPHY BENJAMIN M. JOHNSON
EILEEN P. KENNEDY STEPHEN C. SCORDELI$
MICHAEL J. CHENG JUSTIN D. PRUEITT
ALEXANDRIA N. NGUYEN ANTHONY DeJAGER
GHAZALEH MODARRESI ELLEN M. TAYLOR
BEAU C. CORREIA CYNTHIA M. CHU
TIMOTHY K. BOONE BRANDON L. REBBOAH
ANGELA HOffMAN LINDSAY I. HOVER
DAVID A. BELLUMORI EMILY TEWES
ISABELLA L. SHIN

OF COUNSEL

STEVEN L. HALLGRIMSON JEFFREY S. KAUFMAN
FRANK R. UBHAUS NANCY L. BRANDY
ERIC WONG LESLIE KALIM McHUGH

DOCUMENTS IN SUPPORT OF
APPEAL TO THE

CITY OF MILPITAS
PLAI~INING COMMISSION

SEPTEMBER 26, 2018 HEARING

Re: Sept. 26, 2018
Planning Commission Hearing

Agenda Item VI11-1
1831/1841 Tarob Court, Milpitas

4815-7450-0468v1
CCHU101475015

C



EXHIBIT INDEX AND TIMELINE
DEMONSTRATING CONTINUOUS INDUSTRIAL USE AT

1831/1841 TAROB COURT, MILPITAS

Date Tab Exhibit Description

August 13, 1 Appeal of formal determination
2018 issued by Acting Planning Director,

Jessica Garner, on August 3, 2018,
submitted by Geoinax ("Owner"),
on August 14, 2018

Date Timeline Event Tab Exhibit Description

1977-Present For 41 years Geomax ("Owner") has
owned the subject property and the
industrial building on it ("Premises")
as well as the adjacent three
properties and buildings.

2a

2b

Aerial photograph of subject
property

Owner's multi-property ownership
plot on the Milpitas Transit Area
Specific Plan (MTASP) map

2008 City of Milpitas ("City") rezoned the 3 Subject property on MTASP map
subject property and adjacent
properties from M1 "Light Industrial
District" to R4 "Multiple Family Very
High Density District" pursuant to the
Milpitas Transit Area Specific Plan
(MTASP).

2014-2016 Owner received numerous offers from 4 First page of Purchase Agreement
residential developers to purchase all between Owner and Braddock and
four adjacent properties, throughout Logan
2014-2016.

In 2016, Owner and residential
developer, Braddock &Logan, signed
a purchase agreement for all four
properties. However, efforts to sell
were frustrated by uncertainty as to
the City roads and park planned on
Owner's properties, pursuant to the
MTASP (see Tab 2, MTASP map)

4824-5820-5555v3
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Date Timeline Event Tab Exhibit Description

January Owner has continuously marketed 5a Photograph of "For Lease" sign
2017- property as industrial use, through the advertising "93,720 SF Industrial"
Present present. located at front of subject property

January 23, After TTM Technologies, Inc., an Sb First page of listing agreement with
2017 industrial tenant that had occupied the Cushman &Wakefield, U.S., Inc.
(Tab Sb) Premises for decades terminated their and Colliers International, dated

lease in January 2017, Owner January 23, 2017
May-July immediately entered into a listing

2017 agreement with two brokerage firms 5c Listing Brochure advertising the
(Tab Sc) to find a new industrial use tenant. Premises, as "Industrial /

Warehouse" for lease, and proposed
October Owner extended their listing "Site &Building Improvements,"
2017 agreement, which has been in circulated to entire brokerage
(Tab Sd) continuous force and effect. community in May, June, and July

of 2017

Sd Listing Brochure advertising the
Premises as "Industrial/Warehouse"
for lease, with "Market Ready
Construction Complete," first
circulated to entire brokerage
community in October 2017

January Owner has continuously searched for 6a First page of Lease Proposal from C
2017- and negotiated with prospective & D Semiconductor, Inc., to use
Present industrial use tenants Premises for office, R&D,
------------ manufacturing, and testing
January 23, Owner was approached by Stratford

2017 initially to use one-half of the (,b First page of license agreement

(Tab 6a) building for records storage and office permitting Stratford School, Inc. to
space for apre-school. Based on his use Premises for storage and

December 13, experience as a developer and broker, warehousing use

2017 Owner understood this to be an

(Tab 6b) industrial use. 6c First Page of Owner's fourth Lease
Counter-Proposal to Azel

December 15, Owner signed a license agreement Enterprises, Inc., to use Premises

2017 with Stratford to use Premises for for precision manufacturing, a

(Tab 6c) record storage, but continued to machine shop, and other industrial
negotiate with other industrial tenants uses
to lease the building long-term.

January Owner has continued to maintain and 7a Summary of costs and expenses for
2017- repair Premises for the purpose of maintenance and repair of Premises
Present from January 1, 2017 to September
------------ 20, 2018

4824-5820-5555v3 _2_ Re: Sept. 26, 2018CCHU101475015
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Date Timeline Event Tab Exhibit Description

January 1, making it "market ready" for
2017- prospective industrial tenants. 7b Building permit issued July 18,
September 20, 2017 with final inspection sign-off
2018 (See Tabs Sc and Sd, listing brochures on May 24, 2018
(Tab 7a) marketing Premises to industrial use

tenants, specifically —first brochure 7c Photograph of new roof
July 18, highlights proposed improvements;

2017- second brochure highlights "market 7d Photograph of new ADA parking,
May 24, ready construction complete" and

2018 contains photos of interior

(Tab 7b) improvements)

Owner also made alterations to
subject property to comply with City
building code, disability access, and
fire safety requirements, for the
existing industrial use, not for a
conforming use. The City's final
signoff on the improvements was on
May 24, 2018.

July 2018- Owner continues to suffer damages 8a First page of Lease Agreement
Present in: between Owner and NIO USA,
------------ Inc., to use Premises for
July 1) monthly rent that Owner would manufacturing, warehousing, and
11, have received in the amount of other industrial uses, showing rent
2018 $1.10/sgft from NIO USA, Inc., if bases and amounts
(Tab 8a) City had not incorrectly determined

that industrial use on Premises has 8b Summary of ongoing triple-net
been discontinued costs and expenses for subject

property
2) in triple-net expenses in the amount
of $8,566.75/month that it continues
to pay on the subject property, which
would otherwise have been paid by
the tenant
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City of Milpitas
455 E. Calaveras Blvd. ~ JJ.~ f ~
Milpitas, CA 95035 ~ ~ ~,,;~

---:, ~:

File with: Milpitas City Clerk ~--~ --~..,..~,., ~~ ~
Milpitas City Hall, 3rd floor :.J ~~ ,Y;: ✓~
455 E. Cafaveras Bivd. Y,'
Milpitas, CA 95035 `' Ì '~ ` ~

CALIFORNIA
If questions. CaII. JANUA~NY Z6, 1964

PLANNING: (408) 586-3271
CITY CLERK: (408) 586-3001

APPEAL FORM

1. APPELLANT(S):

Name: ~ T~L01r' q e ~1,~~'t Vl-✓1
Company: CT~o n/10~C

Address: .3 ̀I (v ~ ~ c~ wo~+~ ~vt.2, .
City/State2ip: ,SaM-~-A. ~~a✓'a- C ~ `1$OS L[

2. DECISION BEING APPEALED:

(we}, the undersigned, do hereby appeal a-~

PROJECT: N / H

LOCATION: g ~ — re ~1 ~ i"~' cS ~t ~5 b 3r-'

QATE OF DECISION BEING APPEALED: 1"1i/~d1USt ~ ~ 0~.01~

3. STATE THE SPECIFIC RELIEF WHICH TWE APPELLANT SEEKS:

S ~e ~ a-'E"-4'a ~~ti'~ .

revi.~•ed Murc1:20l2

Tab 1



4.

~~

~~~

Attach additional pages, if more space is needed.

I, the undersigned, acknowledge the procedures for filing an appeal, including the
responsibilities of public notices in accordance with the Milpit unicipal Codes
Title XI 10-64.04, as prescribed for zoning related hearing nd tle 120.2.02 for
Notices provided by mail. _

DATE: ~ '~ l 4

❑ PAID Filing Fee $100.40

_ Cash

Check No.

FORM &FEE RECEIVED. BY:

SIGNATU

o,~ ~ i'lu~+-~

a t (~s ~.

6~~ ~
c~~~ ~'p

PRINT NAME: V ~Gi n

ADDRESS ~'~ ~D ~ ~d !w 1 rC~ ~/~ .

CITY/ST/ZIP ̂ Ca►~-~a, C ~ ara_ ~~f4 ~ 505
PHONE #s: ~D~ " 3 ~ 0 '' ~~O L

E-MAIL ADDRESS: _ ~1 Q U~ Yj1~l ~ LJ~~— . 11~'~'

(City staff name)

DATE RECEIVED:

revised Murclt 2012
2

SUMMARY OF REASONS WHY THE APPELLANT CLAIMS ENTITLEMENT TO
THE RELIEF SOUGHT:



August 14, 2018

City of Milpitas
455 E. Calaveras Bivd.
Milpitas, CA 95035

File with: Milpitas City Clerk
Milpitas City Hall, 3rd Floor
455 E. Calaveras Blvd.
Milpitas, CA 95035

Re: Appeal to Planning Commission —Agpea) Form Attachment, q. 1 of 1

2. DECISION BEING APPEALED:

I, the undersigned, do hereby appeal to the Planning Commission the Acting Planning Director

Jessica Garner's determination, discussed in the attached letter to the Appellant dated August 3,

2018, that under the City of Milpitas's nonconforming use regulations, the industrial use of the

building at 1831-1841 Tarob Court, Milpitas, CA, the property at issue, was discontinued for a

continuous period of one (1) year or more.

3. STATE THE SPECIFIC RELIEF WHICH THE APPELLANT SEEKS:

I, the undersigned, request that the Planning Commission grant this appeal, vacate the Acting

Planning Director Jessica Garner's interpretation, and determine that the legal, nonconforming

use of the property at issues may continue, in light of the facts and legal arguments presented

by the Appellant in the attached appeal letter to the City of Milpitas Planning Commission dated

August 13, 2018.

4851 &047-1664vt
CCHU101475015



~`~
-~,

August 3, 2018

George L. Quinn, dr.
3460 Edward Ave.
Santa Clara, CA 95054

CITY OF MILPYTAS
55 EAST CALAVERAS BOULEVARD, M[LPITAS,.CALIFORNIA 95035-Sa7
PHONE: 408-586-3050, FAX: 408-586-3056, www.ci.milpitas.ca.gov

R~: 1831 Tarob Court--Request for Interpretation of City's Nonconforming Use Regulations

Dear Mr. Quinn:

The City of Milpitas has reviewed your request far Interpretation of the City's nonconforming use
regutatians to replace a previous nonconforming use located at 1831 Tarob Court in Milpitas,
with a proposed research and development use.

As you know, the subJg~t property Is zoned R4 (Multiple Family Very High Density pistrict), and
previous uses of the site by your tenant Tl`M were subject to compliance with the
nonconforming use provisions of the Milpitas Municipal Code. According to Section Xf-1 Q-56.03
(A}(2) -Nonconforming Use of Buildings and Stnactures of the Milpitas Municipal Code, a
nonconforming use which has been discontinued for a period of less than one (1) year may be
replaced with a nonconforming use of the same use classification as a matter of right.
Nonconforming use of a building stn~cture or portion thereof, which is discontinued for a period
of a year or more,may be replaced only with a conforming use.

Based upon the information presented to the City, Staff has determined that the nonconforming
uses on the site have been discontinued for a period of more than one year and, therefore,
cannot be replaced with a nonconforming use as a matter of right, This determination is based
upon the following information provided to the City. The previous tenanl,lTM, occupied the
premises from July 22,.1991 to January 37, 2017. 7TM operated a manufacturing facility, which
falls within the °Plant or facility" subcategory within the "Industrial Uses° use classification per
Table XI-10-7.02-~( industrial zone Uses of the Milpitas Municipal Code, which was a legal
conforming use under the zoning in effect at the time it was estabiEshed, As noted above, under
the Milpitas Municipal Code, for a different subsequent nonconforming use to qualify to operate
by right, that rase must faH within the same °industrial Uses" use classification. You have
asserted that the nonconforming use on the site continued throughout Stratford Schools'
subsequent tenancy of the property from December 13, 2017 through June 25, 2018, because
the school stored records on the site, thereby establishing a "warehousing and wholesale" use
that continued the legal nonconforming status of the property.

Staff does not agree with your Interpretation of the Municipal Code. As stated in your letter
dated July 27, 2078, Strafford Schools used the premises for "+nrarehousing records;" however,
the storage of school records does not qualify as a warehousing use within the meaning of the
Municipal Code. Although the Cade does not have an express definition of "warehousing and
wholesale," the most reasonable interpretation of the Code's meaning, as well as customary use
of the term in the zoning context, is that the term "warehousing" refers to the storage and/or



distribution of commercial goods on-site prior to delivery of those goods to commercial
recipients. The Code expressly couples the terms "warehousing" and "wholesale" as one use.
There is no "wholesaleu or any other commercial purpose associated with the mere onsite
storage of a school's own records. In the zoning contexf, the term "warehousing° is not typically
applied to incidental onsite storage, particularly when the storage use is merely ancillary to a
noncommercial enterprise, such as a schaot. The school's records are not a commad(ty, they
were not stored in exchange far payment of a fee, nor would they be sold far distribution to an
outside party.

Moreover, no occupancy permit was issued for the Stratford School for any warehouse (or any
other) activity on the site. As a new tenant, Stratford should have applied for an occupancy
permit prior to establishing any uses on the site. If the school had compiled with this
requirement, the application undoubtedly would have been for a school, not a warehouse. The
fact that the school stored some of its records onsita before ultimately choosing not to open an
undeniably nonconforming school did not establish a "Warehousing and wholesale" use under
the Milpitas Municipal Code. Ta the conlrary, under your theory, any operation's onsite storage
of its own records could be considered °warehousing."

in addition to nvt qualifying as a uwarehousing" use, StratfotYi Schools' storage of its own
records also was not a legs{ nonconforming "storage" use within the industrial Use sub-
category. The only storage related Industrial Use authorized under Milpitas Municipal Code
Table XI-10-7.02-1 is "Mini-storage complex." Any such use would have required a Conditional
Use Permit before the premises legally could be occupied, but Stratford Schools did not obtain
such a permit.

Staff has rece(ved no other information to determine chat the research and development tenant
proposed for 1831 Tarob Court could be established as a legal nonconforming use as a matter
of right. Because Stratford Schools' use of the premises was not a legal nonconforming use,
the last known industrial use of the building was discontinued as of January 31, 2417 As a
result, the prior nonconforming use of the site was discontinued for a continuous period of one
(1) year or more and may be replaced only with a conforming use.

This decision is appealable to the Planning Commission in accordance with the Milpitas
Municipal Code, including, without llmftatlon, Table XI-10-64.02-'i Decision-Making Sody and
Role of the Milpitas Municipal Code. Any such appeal must be filed bV no later than twelve
j121 calendar days from the date of this letter. Failure to timely appeal and to raise each and
every issue that is contested may preclude you, or any interested party, from challenging this
determination or raising such issues during any appeal and/or in court. Any Planning
Commission decision on such an appeal may be appealed to the City Council in accordance
with Milpitas Municipal Code I-20-5.02.

If there are any questions, please contact Jessica Garner at 408-586-3284.

Sincerely,

~~~; V
Jessica Gamer
Acting Planning Director
Ciry of Milpitas

Page 2 of 2
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August 13, 2018

VIA E-MAIL & U.S. MAIL

Planning Commission
City of Milpitas
455 E. Calaveras Blvd.
Milpitas, CA 95035

Re: 1831/1841 Tarob Court, Milpitas
Our File No.: 01475.015

Dear Chair Mandal and Commissioners:

This letter is in support ofthe appeal by our client, Geomax, of the formal interpretation (the
"Intezpretation") issued by Jessica Garner, Acting Planning Director, on August 3, 2018, concerning
the above-referenced property. The Intezpretation states that "the prior nonconforming use of the
site was discontinued for a continuous period of ane (1) year or more and may be reptaced only with
a conforming use."

We believe the Interpretation is incorrect. It was apparently based upon an incomplete
understanding of the relevant facts as well as an improper interpretation of the legal basis for
continuing to maintain an existing legal, nonconForming use. We believe that if the Acting Director
had been aware of all of the facts, then under applicable California law her interpretation would be
different.

The Facts Demonsfirate That There Has Not Been a Cessation of the Industrial Use. As I understand
them from my client, here are the relevant facts that establish that the existing legal, nonconforming
use of the property has not been discontinued:

1) Geomax purchased this property 41 years ago and shortly thereafter built on it a nearly
40,000 square foot industrial building. This was at the time and for decades thereafter a

4810-9952-1392v2
ALF101475015



Planning Commission
August 13, 2018

legal, conforming use of the property, consistent with the City's General Plan and
Zoning Code.

2) When the City adopted the Milpitas Transit Area Specific Plan, the property was
designated for residential use. A new road is shown going through the property and the
existing building (see MTASP, figure 3-2 Street System).

3) The tenant, TTM, operated a chip manufacturing facility, a permitted industrial use, from
1991 to January 31, 2017.

4) Geomax entered into a real estate brokerage agreement with Cushman &Wakefield U.S.,
Inc. and Colliers International on January 23, 2017, to lease the property for industrial
uses. The brokers have advertised the property and suitable signs have been on site since
January 2017. That agreement is still in effect.

5) Because the tenant had been in the building for decades, there was significant cleanup
and deferred maintenance necessary after they vacated. The repairs and maintenance
included, among other things, a new roof, glass repair, repainting, new landscaping and
paving in the parking lot. In addition, tenant improvements were made to the interior of
the building, including the reconstruction of approximately 4,000 square feet of office
space in the front of the structure.

6) All of the repairs and tenant improvement work was accomplished with City permits.
The Planning Department approved the permits. The total cost of the work was over
$800,000. The work took many months and was finally completed in or about April
2018, with final signoffs by the City in that month, following City-required reworking of
the sprinkler system, the sprinkler alazm system and the handicapped parking. The work
was undertaken solely for the purpose of continuing the use of the building consistent
with its existing industrial uses.

7) If the property were to be redeveloped for residential use, all of these improvements
would have to be demolished, so this entire investment would be lost.

8) The recent inquiry to the Planning Department by George Quinn (one of the partners of
Geomax) was prompted by the desire of a prospective tenant to use the building for
research and development and light manufacturing involving prototype electric vehicles.
This would be a standard industrial use.

9) The market rent far such uses is approximately $45,000, or about $ l ,500 per day. This is
the amount of damage being incurred by Geomax due to the City's refusal to allow such
a use.

Under the Milpitas Code and Applicable California Law the Legal Nonconforming Use of the
Property Has Not Been Discontinued. It should be apparent from the above recital of facts that the
owners have never discontinued the industrial use of the property.

4810-9952-1392v2 _2_
ALFl01475015



Planning Commission
August 13, 2018

The Milpitas nonconforming use ordinance specifically supports such investment in nonconforming
uses as has been made by Geomax on this property. Thus, Section XI-10.56.01 of the Milpitas
Municipal Code states the intent of the ordinance. After stating the general intent to encourage
conforming uses, the code says:

"However, the Ciry recognizes that until nonconforming buildings, structures, and
uses are converted, improvements to them which promote their compatibility with
their neighborhoods, enhance the quality of development, and do not increase
nonconformity should be encouraged and allowed. "

Tn this case the very improvennents that have been made by the owners meet this statement of intent
in the Ordinance. The improvements to upgrade the exterior of the building and the landscaping and
parking area do encourage neighborhood compatibility, they enhance the quality of the property, and
since the building has not been expanded in size, there is no increase in nonconformity.

The interpretation of the Planning Director seems to be erroneously based primarily, if not solely, on
the fact that the long-term tenant, TTM, moved out of the building effective January 31, 2017, and
that there has not yet been a new tenant in occupancy. The California Supreme Court, however, has
made it clear that a nonconforming use ordinance cannot be invoked by a city simply because of a
vacancy in a building.

The courts have found that temporary nonuse of property, especially resulting from fluctuation in
market demands or compliance with City demands, does not constitute discontinuance of a
nonconfornung use. (See Hansen Bros. Enters. v. Bd. of Supervisors (1996)12 Cal.4th 533, 569-71,
in which the Supreme Court held that because the business of aggregate mining is seasonal and
dependent on fluctuating .market demand, the cessation of mining for several years because of low
demand did not constitute a discontinuance of that nonconforming use]. This has been the law in
California for r~nany years. For example, see Fontana v. Atkinson (1963} 212 Cal.App.2d 499, 507
(Temporarily removing fences that created a corral for cattle, to repair and rebuild them to conform
to regulations of the county health department, did not constitute a forfeiture of the owner's right to
continue operating the property in a nonconforming manner as a dairy farm). The court in Hansen
held that "mere cessation of use" neither amounts to discontinuance of the use nor demonstrates an
intent to abandon the use. Hansen Bros. Enters., 12 Ca1.4th at 569.

The Hansen court rejected the county's position that because a quarry operation had ceased active
mining of rock far six months, it had lost the right to resume nnining operations. The actual mining
of rock was only one component of the use of the quarry, and a temporary cessation of that particular
operation did not indicate an abandonment or discontinuance of the overall quarry use or of the
mining operation. Similarly, here the industrial use of the property comprises a number of
components, including constructing and repairing the building, holding it out for lease, and actual
occupancy. In fact the Milpitas Zoning Code recognizes this mix of activities; thus, in its statement
of Purpose and Intent for the Light Industrial (M 1) Zone, it states: "The Ml Light Industrial District
is reserved for the construction, use and occupancy of buildings and facilities...." (Section XI-10-
7.01,emphasis added). The code clearly recognizes that mere occunancX is nat synonymous with
use of a property. So too, mere vacancy is not synonymous with discontinuance of use.

4810-9952.1392v2 _3-
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Planning Commission
August 13, 2018

Here, Geomax's building has been vacant despite their active and continued search for an industrial
use tenant. The vacancy was also required to make the repairs necessary to meet City safety demands
and to upgrade the building so that it could continue as an industrial use.

Accordingly we respectfully request that the Planning Commission grant this appeal, vacate the
Interpretation, and determine that the legal, nonconforming use of the property may continue. Please
contact the undersigned if any further information is needed.

Because of the continuing damages to the owners from being unable to consummate an industrial
lease, we request that this matter be heard at the eazliest possible date.

Very truly yours,

LLP

ALF

Cc:
Jessica Garner, Acting Planning Director
Chris Diaz, City Attorney
George Quinn
Max Gahrahrnat

ANDREW L. F~R
E-Mail: andrew.faber berliner.com

4810-9952-1392v2 _4_
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REAL ESTATE PURCHASE AGREEMENT

AND JOINT ESCROW INSTRUCTIONS

THIS REAL ESTATE PURCHASE AGREEMENT AND JOINT ESCROW

INSTRUCI'I4NS ("Agreement") is entered into as of 
, 2016, by and

between. GEOMAX, a. California general partn~.rship ("Seller") and BRA
DDOCK & LOGAN

SERVICES, INC., a California corporation, or assignee. ("Buyer"}.

RECITALS

A. Seller is the owner of certain real property located an Tarob Court and Trade

Zone Blvd., Milpitas ("City"), Santa Clara County ("County"), Californ
ia, consisting of

approximately 8.85 acres, Santa Clara County Af'N 0&fi-36-030, -041, -033, 
-045, all as more

particularly described in. Exhibit A attached hereto (the "Real Proper
ty," and as more fiill~

described below).

B. Seller desires to sell to Buyer, and ~3uyer desires to purchase from Seller
 the Real

Property together with all ilnprdve►nenfis, easements, rights and appurtenances relating to the

Real Property (collectively the "Property" as more fully desceibed belo
w), subject to the terms

end conditions of this Agreement.

THERE~OIZE, Ill COT151CICTation of the foregoing and the agreements set forth

below, the parties hereto agree as follows:

1. purchase aad Sale. Seller hereby agrees to sell to Buyer end Buyer hereby

agrees to purchase from Seller the real and personal property and 'improvem
ents described

below (the ".Property") on the terms and subject to the conditions set forth bel
ow.

A. Real Property. All of the real property described in Exhibit A, and. all

appurtenances pei~aining thereto, including all easements, privileges, and right
s of way

benefiting such land (including, without limitation, all mineral, oil, _gas, anal
 other hydrocarbon

substances on ar under the land, air rights, r~vater and water. rights) (the "
Real Property"). "I'he

"Industrial !'arcel" (APN: 086-36-045) may be excluded from th.e Real Propert
y, as provided in

Section 2 below.

B. ~ntan~ible Property and Entitlements. At the Closing, Seller shall

assign to Buyer all of Seller's'rights.and interests irrall personal and intang
Ule property owned

in connectign with the Property together with :all all tangible and intangible pro
perty, warranties,

guaranties, chases in action, approvals, entitlements, development rights, pl
ans, specifications,

drawings and entitlements relating to tl~c Real Property, and permits obtain
ed by Seller with

respect to the Prnpei~ty. To effectuate the assignment and assumption of the
 Intangible Property,

at the .Closing, the parties shall execute and deliver to each other the Assign
ment and

Assumption of Intangible Property in the form attAched hereto as Exhibit B
.

C. Improvements. f111 improvements Ic~c~ited on the Isanci

("Ina~~rc~vemeYrts").

1111100045/569G25v3
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EXCLUSIVE AUTH~RI~ATI4N TO LEAS
Pursuant to this Exnlusive Authorization to Lease ("Agreement`s, the undersigned GEOMAX ("Client"} hereby irrevocably grants to CUSHMAN &
WAKEFIELD U,S., INC;~"CB~W"} ~ COLLIERS INTERNATIOtJAL ("Colliers") (C&W and Colliers shall be collectively referred to herein as "BrokeP~,
the exclusive right to negotiate leases with respec# to a certain real propeRy hereinafter described (°Property"). The exclusive agency hereby created
(°Agency's shall be for a period commencing on January 23, 2017 ("start date")and ending at midnight on July 22.2017 (°end date") ("Initial Agancy

A. PROPERTY
The property is located at 1841 T~~ob Court, in the City of it i County of Santa Clara, State of California and further described as an
industriaUwarehouse buildlnq totaDng ep~roximately 39J20 rentable square fast ("Proq~rtv"),

B, PRICE AND TERMS
The Leases) shall be for a rental at terms acoepfa6le to Client.

C. EXTENSION OF INITIAL AGENCY PERfOD
The Agency shall continue automatically for thirty (3Q) days from and after the end date of the Initial Agency Period and thereafter be extended again
for additlon~ thirty {30j day Increments until the Agency is expressy revoked by Giient in writing OR on the one year anniversary of the originally
established end date, whi~ever occurs first Clienk agrees to provide thirty (30) days' notice to Broker before such express revocation shall be
effecctive, The Agency can be e~ended beyond the one year anniversary date by the Client's written notice to &gker that Client agrees to extend the
Agency to a new date certain, 1n this Agreement, "Agency Pariod" shall refer to the period of time from the start date to the end of the last extension
of the Agency,

D. COMMfSSION SCHEDULE AND PAYMENT

Ah~ouNr of Corn~issbw: l"he Commission shall be based on the value of tha rent to be paid by the tenant, rent being defined as the dpllar
value of consideration paid by the tenant for the benefit of Client, In consideration of this Agreement and Broker's a~reemenf b
diligently pursue the procurement of tenant{s) for Ehe Properly Client hereby agrees fo pay commissions equal to ?50% of the
achsdula shown in the attached Schedule of Commissions. Commissions shall be split 113 io Broker and 213 to cooperating broker.
C&Wand Co111ers shall sventy split eny commissions retained by Broker.

2. MONrH•TO-INONTH TENANCY. !n the event of a month-to-month tenancy, tfie commission shall be the grater of fifty percent (50°/0) of the first
month's rent or Five Hundred Dollars ($500,04). If, within twenty-four (24) months from the data of occupancy of the month-to-month tenant,
a month-to-month tenant executes a term lease, then Broker shall rece(ve a 18asing commission with respect to such term lease In
accordance with the provisions of the foregoing Schedule.

3. TIME FOR Pavtn~nR OF CoMM~ss~oN: The commissions shall be paid in accordance with Sectlon B of the Schedule of Commissions.

Property during (i) the term of the lease or any extensions thereof or (li) within one (1~ year after ass (including an
extension thereof}, Client shall pay Brok~1 a sales commi~.Rior~equal-te o o the gross sales price; provided, however, that
the amos~nLo#-s~id~s~s commission shall be reduced by the dollar amount of any leasing commissions, if any, previously paid by Client to ~"p

E. OBLIGA'CION TO PAY COMM{SStON
Client shall pay the commission to Broker according to the terms of this Agreement (f, during the Agency Period either (a) the Property or any interest
therein is leased directly or indirec~y by Client, whether or not through the efforEs of Broker; or (b) a qualified tenant is procured by or through broker,
Client or any other person or entity such as another real estate broker) and said tenant is ready, willing and able to lease the Property or any Interest
therein on the terms stated above or other terms reasonably acceptable to Glfent.

Client shall also pay the commission to Broker if the conditions in Section A(5) of the Schedule of Commissions are met.

F. CLIENT COOPERATION
Client agrees to r.~operate v~ifh Broker in effecting a lease of the Property and immediately to refer to Broker all inquiries of any person or enfity
interested in leasing the Properly, or a portion thereof or en interest therein. Client agrees that all negotiations for such lease shall be through Broker.
Client agrees to execute such documents as may be necessary to consummate e lease of the Property, Client hereby authorizes Broker to accept a
deposit from any prospective tenant If a transaction is not consummated, any deposits, payments, inGuding payments for options, liquidated damages
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> Freestanding Building

> Divisible to ±16,706 - 23,334 SF

> Site &Building Improvements Underway

> Proposed ±4,000 SF office, new roof, pail<ing lot resurfaced, etc.

> Great Loading (14 Roll Up Doors)

> 2,000 Amps, 110/208 Volts, 3 phase

> 3.29/1000 Parking

> Secured, Fenced Parking

> $1.25 PSF Gross

> Call to Show
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1841 TAROB COURT, MILPITAS, CA FOR LEASE

±39,720 SF

FLOOR PLAN:
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reason to doubt its accuracy, m~e do not guarantee ii. Alt information should 6e verified by the recipieN pnor to lease, purchase, exchange, or execution of legal documents. (~ 2017 Colliers Iniernalional
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±39, 720 SF
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• Freestanding building

• 10°/0 offiice with 2 private offiices, conference room,
kitchenette & IT room

• Balance open production or warehouse with 16 - 19'
clear height

• Newly-constructed oNice, new roof, parking lot
resurfaced, etc.

• Great loading t14 roll up doors)

• 2,000 Amps, 110/208 volts, 3 phase

• 3.29/1000 parking

• Secured, fenced parking

• $1.25 PSF GROSS

• Call to show
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3Q0 Santana Row. Filch Ffoor
San Jose, CA 95126
Te! +1 408 615 3400
Fax +1 aD8 615 3444
cu shmanwake?ield, corn

C816RE Ligense #tl1$80493

i

January ~3, ~0~ 7

Mr. Gearg~ Quinn
Colliers International
45d V1/~st Santa ~lar~ St.
San :lose, CA 95113

Mr. Kalil Jenab
Cushman &Wakefield
1950 University Ave., Suite 224
~asfi Pala Alto, CA X4303

i
RE: ~ Leash Proposal for the Premises located at 1831 Tarob Court, Milpifias, California

Dear George and Kalil:

This is not a contract on the part of the undersigned Tenant but is the expression of an interest in
entering into a lease for the premises described above ("Premises"), at the rental and upon the
gen~~al terms and conditions set forth herein, subject tp reason~bl~ and good faith negotiations and
a fiha( lease agreement between Landlord and Tenant (the "L~~se").

~. LANbLO:Rt~: Geomax
------

2. TENANT? C & p Semiconductor, Inc.

3. P;REMISES~ Approximately 25,400 square fee# located at 1831 Tarob Court, Milpitas, California_

4. TERM/C(~MM~NCEMEN7': Ten (10} years commencing August 1, 2fl17.

5. Ei4RLY ACG~SS~ Landlord shall provide Tenant Eariy Access, free of charge (base rent and
operating~exp~nses} 6D days prior to the Commencement Date. Landlord shall use Landlord's
best reasonable efforts to have all of Landlord Tenant improvem~nfis completed by June 1,
2017. For each days Landlord fails to provicle Early Access after June 20t'', 2017 the amount of
early Access shall increase by 2 days to offset Tenatlt's haltiover expense they will incur on
their existing facility.

6. RANT: Initial Base Rent shall be at X1.10 NNN per square foot, per month. Base Rent shall
increase ~% annually starting on the 13~h month of the lease term:

('lease provide the last two years operating expense information along with any budget for 2097
that Landlord might have.

~T. L 4NDLORD TENANT IMpROV~MENTS: L.andlard at I~andlord's sale cyst and expense and
as`soon as, reasonably passible, sha11 perform the following improvements to the property;

• bemise`the building to roughly 25,OQ~ sf (+/- 2,Q00 sf) separating, lighting, HVAC, electrical
and gas-to the demised premises;

Tab 6A
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MONTH TO MONTH LEASE AGRE~M~NT'

THIS MONTH TQ MONTH LEASE AGREEMENT is made as of O~c~mber 13~20~17, by and between
C~EOMAX, a C~liforr~ia G~rtetal Partnership, having an ~d~iress at 3460 Edward venue, S~rsta Glara, CA
95Q54 {"Licensor'), and Stratford School, lnc., a California Corpar~tion, having n address at 341
great Mall Parkway, Milpitas, CA 95035 {"Licensee"). Lir,~nsvr is tJ~~ owner of th t certain real property
c:orrzmonly known ~s 1839-1849 Tarab court, Milpitas, CA ~SQ~~ (the "P~operty") Licensee desires to
acquire a iicanse to enter upon and use a pc~rtic~n of the Property, the Premises, f r the purposes mare
particu#arly described herein_ Licensor has agreed to grant to Licensee ~ ti~nse or the purposes
described herein, subject to the terms and conditions hereinaf#er set forth.

1VfJW THEREFORE, irr considers#ion of the mutual promises sat forth herein ~r~d for other good
and valuabEe consideration, the receipt and sufficiency of which are hereby ackngwledged, the parties do
hereby agree as follows: 1

Licensor hereby grans tp Li~erlsee a license (the "License, subject to the conditions deSGribed
below, tea enter upon the Prog~rty anH use approximately 39i,72~ SF of th' subject property (the
"Premises"~, on a month-tc~-month basis with a C~m~encemen# Date upon~execution of the Monxh
to Month Luse Agreemen# and in no event later than J~nu~ry 1, 2018, terminating a# any time
upon a 15 day advanced written notice from either party to the other_

2. Use. Licensee shalt use #h~ premises ~r storage end bterehous9na used. LicenS~e, at its sole
expense, shall ~,se and occupy the Pt~mts~s in compliance with all taws, including, without
limita#~on, the Americans With Disabilities Act, orders, judgmenxs, ordinan es, r~gul~tions, codes,
directives, permits, [ioense~, covenants end restrictions now ar hereafter ap livable to the Premises
(colfectiv~ly, "Legal Requirements").

3. Access. Licensee hereby accepts and ~~knawledg~s that the Premises has open aG~ess within the
Property and may not be secur~sd for Lic~r~see's sole use.

4. The License granted hereby is expressly Gonditi4ned upon the following:

a. Licensee, at all times daring the term hereof, shall at its cost m intain a comprehensive
foRn Qf liability insurance covering bodily injury and property d mage wEth limits ofi not
fees th~r~ $1,~Q0,000 per 4c~urrena~ and $2,000,000 aggregate. Lioensee shalt provide
Licenser with a Certificate of lnsurSnce showing Licensor as a ditianal named insured
and providing for athirty-day written notice to l.i~ensor in the vent cif canc~U~#tan or
material change ~f coverage_

b. Licensee shill not ~s~ign the rights of Licensee hereunder vJithout t#~e prior written
consent of Licensor, it being und~r~tood that i.icensor shall ha~e fhe sight, in its sole
discretion, #q approve or disapprove such assignmen#, provided, t~owe~er, Licensee shall
have the right to sublicense ~ portion of the Pr~emis~es for the satri use as set forth herein
subject to Landlord`s prior writken apprQ~al which sf~ati not be unreasonably wikhheld or
delayed. Any such sublicense is ~x~ressly subject to the terms q~f xhis ~i~ense.

5. In consi~i~r2tion far the granting of this License, Li~~nsee shall pay to Lie~nsor a moo#hIy license
fee equal fo $100.40. In the ~v~rtt Licensee doesn't not timely vacate the Premises pursuant to
the terms cif paragraph 1 above, the license fie shall be increased to a oily rate of $5Q0 ~r the
ini#i~l 15 days and $1500 per day thereafter plus any additional losses at Licensor may suffer
due to such unauthgrized hold over by licensee.
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December ~-}-15, 2017

VIA EMAIL
Azel.Enterprise, Tnc.
c/o Mr. Andrew Bach
Weststone Partners
1141 Ringwood Avenue, Suite 80
San Jose, CA 9S 131

Re: Landlord's Counter Pr_ oposal"#-~-4 for the Premises Located at 1841 Tarob Cotu~t, Milpitas, California

Dear Andrew:

Ou behalf of Geomax, a California General Partnership, we are pleased to present the following counter.
Lease proposal:

1. Premises: 184I Tarab Court, Milpitas, Califorr~a (23,334 SF)

2. Landlord: Geomax ("Landlord")

3, Tenant: Azel Enterprise, Inc., d California Corporation ("Tenant")

4. Size: Approxi.inately 23,334 Square Feet

5. Term: The term of the Lease shall be for aperiod ofSixty-Three (63) months, beginning Janlwxy
1, 2018 and ending March 31, 2023 .

5. Option to Extend: Tenasit shall have one (1) option to extend for aThirty-Six (36) Month term
with tI~e base rent to be Fair Market Rate at the time of lease extensions.

7. Lease Commencement Date: Lease s11a11 commence on January 1, 2018.

8, Early Occupancy Date: Tenant may have access to Premises prior to Lease Commencement Date
fallowing a fully executed ]ease document and Tenane meets all conditions of said lease.

9. Rent:

Months Dross Rent/SF/Mo.*

Weststone Partnac•s
Azel Enterprise couiiter4 - Tarob RED-LINED.docx ~ Page 1 of 5

1141 Ringwood Court, Suite R0, San Jose, CA 9S ] 31 ' (408) 526-0688 direct ' (4b8) 5 ] 6-8418 Fax
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1831-181 TAROB COURT, MILYITAS

EXPENSES JAN. 1, 2017 — SEPT. 20, 2018

CATEGORY AMOUNT
Tenant Improvements $336,612.84

Offices
Bathrooms

Repairs &Maintenance $449,731.80
Fence Repair
Landscape Management
Concrete Polishing
Parking Repaving &Signs
Glass Replacement
Interior Painting &Patching
Electrical Wiring &Systems Repair
Roof Resurfacing
Overhead Door Repair
Janitorial Services &Debris Removal
Fire Sprinkler Repair &Maintenance

Permits &Professional Fees $51,537.95

Subtotal: X837,882.59

Ground Maintenance $12,380.52

Utilities $12,097.53

Subtotal: $24,478.05

TOTAL EXPENSES: $862,360.64

Tab 7A



B
i
;
~
L
G
i
P
l
G
P
R
Q
1
F
_
C
T
I
D
E
N
T
I
~
i
C
A
T
i
O
r
I

I 
~

F~
~
 ~
;
 E
'
~
~
~
~
~

eL
~

R 
!~
I 

~
e

S
I
T
E
 

1
5
3
1
 T
A
R
C
6
 C
T

_
_

BU
IL
UI
N3
 &
S
A
F
E
T
Y
 D
E
P
A
R
T
M
[
N
T

'
 
4
5
5
 c'

:. 
C
A
L
A
V
y
i
~
t
F
~
 B
!
 ~!
i?

.
kP
7l
~C
AN
7 

V
A
L
L
E
Y
 D
E
S
I
G
N
 &
 C
G
N
S
T
R
U
C
T
I
O
~
d
 A
NC

-
~

1
1
8
0
 C
C
L
E
~
d
A
N
 A
V
E
N
G
E

MI
~P
IT
AS
, C
A
 9
5
3
5

S
A
N
 J
C
S
E,

 C
q
 9
5
1
1
0

—~
~ ! 

i~
i;
~P
EL
'~
"l
C3
N!
 f
~
E
~
U
E
S
 r
 L
11
~E

OV
~N

ER
 

GE
ON

iH
:

34
60
-E
SL
":
A(
iD
 A
V
E
N
U
E

-
-
-

S/
l"

:T
AC

LA
k'

1.
 C
A
 P
5
0
5
4
 

_
, 

; 
-

i- 
t 

r
 
s

~4
t~

~}
 5
80
:-
 2
,
 9
7

~
C
G
:
~
?
P
.
A
C
T
C
R

1
l
A
L
L
E
Y
 ~
3E
SI
GF
d 
&
 C
O
N
S
T
R
U
C
T
!
O
h
 ;
N
C

c
c
~
t
 ~.
:o

r L
v:
e ~
c
e
~

~
}
R

'
1
.
B
C
 C
G
L
E
f
v
1
A
N
 P
.`
lL
id
UE

Ex
o 
a 

o~
Ca

'<
a:

~ 
S`
~.
I-
~
E
.
~
~
.
I
~
~
 f
!
~
5
'
~
~
~
'
T
~
t
~
~
 Q
N
~
.
~
~
t

S
A
N
J
n
S
?
 C
?~

:S
ll

Q
~
3L
 ~

y
~ 

~:
(p
~;
/f
tr
~k
ii
ci
.i
ni
ip
da
s.
ca
~a
nv
;e
tr
ek
i:
l:
 

`
'

A
r
:
C
H
I
'
E
C
T
/
~
G
t
k
c
E
r
2
 ~
~
N
i
S
 ~
i.
lo
 
~.

i

2.
^.
~H
3 
O
l
D
 h
41
D~
:.
~F
1E
L~
: 
R
7

~
 

—

P
E
k
M
i
T
 N
O.

 
~ 
PE

R~
AI

T 
f
S
S
U
E
D
 

(
 D
ES
CR
IP
TI
ON
 O
F
 W
O
R
K
 I
 U
S
E

B
-
B
f
~
1
7
-
0
3
3
3
 

!
 

o~
i~
ar
zo
~i

?
R
O
J
E
C
T
 T
Y
p
E
 

~
 

S
P
E
C
 S
P
A
C
E
:
 T
Bn

~n
t 
Im

pr
ov

em
en

t 
to

 m
a
k
e
 it

 m
ar
ke
t

C
 :
~
5
.
 T
Y
P
e
S
 

'
r
e
a
d

CT
! 
OF
FS
CE
 P
R
O
F
 B
I_
~ 

y

S
Q
 ~
 r 

4,
OO

G.
i)

G 
~~~

~s

'J
AL
UP
.T
!O
N 

42
`,
00
0.
00

Ff
RE
 S
~
 ~I
NK

LE
I?

S 
Ye
s

A
P
U
 
BE
36
03
0 ̂
_

Ce
ra
me
rc
la
l

~ 
F
E
F
 S
'
 t,
r,
 r
~
$
~
,
Y

-
~
—
.
-
-
-
-

~ 
~G
?F
..
 T
hi
s 
;o
h 
co
py
 c
`;
hi
s 
pe

rm
it

 s
ha
lt
 h
e
 k
ep
t 
oc

, t
kt
 W
6
 s
it
e 
to

 m
a
k
e
 t
he

 r
eq
ui
re
d 
en
tr
ie
s 
th
er
ee
~.
 T
h
e
 p
er

mi
t 
wi

ll
 e
xp

ir
e 

it

F. 
~ 

T
_
_
.
.
_
.
—

-{
wo

rk
 i
s 
no
t 
st
af
ta
d 

~n
 ~
's

0 
dr
ys
. 
is

 a
~a
nG
on
ed
, 
or

 d
c
e
:
 n
ot
 r
ec

ai
ve

 p
as

s 
o
n
 a
ny
 i

ns
pa
cz
io
n'
cr
 m
o
r
e
 t
ha
n 
1
8
U
 7
ay
^a
. 
Ad
o~
ti
:~
ai

Et
!i

fG
`Y

Pc
 V
ie

?
~
 5
7
C
.
7
4

!
 f

ee
s 

~-g
ill

 b
a 
ce
Ce
ct
~.
1 
to
 r
en
ew
 e
rp

ir
ed

 p
er

rn
~t

s 
Th
is
 c
;i

~i
ld

in
g 
Pe

m:
~i

 i
s 
no

t 
tr
ar
af
er
ab
le
.

M 
~;
•~
tf
~i
;2
' 
F
e
g

61
3.
83

Co
ns

tr
uc

ti
on

 H
ge
;r
. 

Co
n.
St
ru
ct
~~
~~
s 
is

 l
im
it
ed
 t
o 
th
e 
hc

ur
s 
of

 7
:O

Oa
r^

 t
o 
7
:
G
~
p
m
 e
ac
h 
da
y.
 N
o
 •r

or
k 
;h
al
l 
G
e
 p
er

to
rm

ad
 c
:'

~ 
!t
i3
•~
f?
ar
~r
_a
~ 
F
gg

64
1 
7d

=e
ri
ai
n 
ho

li
ca

ys
 (r

nt
sC

 V
-2
1'
s-

3(
:;

p.

t 
—
 

—
'

-
h
n
 x
pp

ro
vr

.0
 1
:.
.<
t<
~ 
t 
lo
g.
 (;

r;
 ~
nt
~o
-o
lY
 f
te

vi
ce

 s
hn

l:
 b
t 
ir
nn
il
ed
 w
li
vn
 r
ep
ix
ci
i:
~ 

th
,:
 E
a;

 fo
ci
 n
ap
li
an
ee
 o
r 
ii
ur
al
t 
:g
 i
my

 n
e~

~+
 e
es

 fi
ie

i 
xn
nl
in
r!
rc
. 
~
 :
M
C
 I
I•
 i 
7f
1.
3.
00
~

Pl
Ur
nb
~n
~.
r
e
e

75
0.
35

J
~
 
~
~
~
Y

JJ
L 
1 
8
 2
01

7

Ci
"f

Y 
Q
F
 M
IL

PI
TA

S
Bf
11
~t
U1
{d
Q 
DI
VI
SI
ON

k 6 E

To
ia
l 
F
e
e
s
 C
^~

~e
ct

~d

~?
er
mi
Y 
Fi
na
l~
d 
~a

!a
: ;

~
~
7
 4

-,
 ~
,~
2r
~

j 
'~
of
e:
 P
Se

as
~ 
ob

2~
in

 3
 F
i
n
 D
~p
..
.R
m2
rt
 F
in

al
 p
ri

or
 t
o 
a
 b
ui

ld
in

g 
D
e
p
a
!
t
m
e
r
:
 Fi

r~
x:

.

+ 
F
l
R
E
 t
~E

i=
.4

RT
tA

cR
T 
1
~
2
S
r
c
C
T
l
O
~
 

R
E
Q
U
E
S
T
 ~
?w
~ 

~d
~3

e 
58

5-
33

8

Ur
~~
P.
fi
it
ou
r,
~ 

i

S
u
r
m
~̂e

i 
R
C
~
p
 ~ 

_
 ~
J
(
~
 

S
P
"
~
 il
ea
 F
in

ai
 

`
~
 
'
~
~
~

r
j 

H
~
z
 7
/a
i 
So

y 
_
 

Nr
ss
 !r

ia
: F

in
al

 
~
_
 
/

7,
5'
75
.7

0 
t~
ra
s~
~l
ry
F~
„~
 

-
-
-

Fi
re

 D
ep
ar
tm
en
t 
Fi

, 
Pi

an
ri

n 
fi

na
l

1

ty
_-

i$
 i
ns

pe
ct

or
 N
a
m
a
~
 

~ K
~
 

~'
 i
~n
at
ur
e:

Er
gi
re
er
in
g 
Fi
nn

1 
A
~
O
P
T
E
U
 R
UI

L~
iN

G 
C
O
D
E
S

l
U
C
C
U
P
A
k
C
Y
 T
Y
o
E
g
 

~ 2
0?

 6
 C
B
C
 

2
0
1
5
 C
R
S
 

c
0
 i 7
 ~v

iF
AC

8 
i 2
C
1
6
 C
F
C
 

2
0
1
5
 C
'c

C
2G
1F
. 
C
~
n
C
 

c
0
.
6
 C
al
if
 E
ne

rg
y 
C
o
d
e

1
2
0
1
6
 C
P
C
 

2
0
1
E
 C
A
L
.
 G
R
E
E
N
 B
U
I
L
D
I
N
G
 C
O
D
E

G
~
D
E

B'
it

il
ii

in
g 
f
n
s
p
e
c
t
o
~
s

1
0
0
0

B
P
G
U
N
D
E
R
G
R
O
U
N
D

I
-
~
7
 

-
-
 -

1
0
1
5

B
?
(
:
-
F
O
U
N
O
P
.
T
I
O
N
~
b
A
'
V

-r
4 

~
-
-
-
~
`
-
"
=
~

1
0
5
5

B
P
C
-
F
L
O
O
R
 S
YS
TE
~v
i

10
7.

~i
B
P
G
E
X
T
/
S
T
R
u
C
?

G
-~

1
0
9
5

BP
C-
IN
 i
 (
S
T
R
U
C
 i
 .
 ;r

~
-
-
-
-
-
 -
-
-
-
~
-

1
'
3

BP
C-
1i
JS
UL
AT
IC
i:

1
7
C
0

B
F
C
-
r
I
N
l
S
H
 
-

~
-
 ~
'
~
 -

~8
C~
C

BP
GF
IP
•I
AL
S

~
-
-
~
-
-
t
¢
.
r
t
.
~

G
r
~
E

Ei
ec
.r
ic
a!
 I
ns

~e
ct

io
r`

s
1S

O~
l

t
L
G
-
i
J
N
D
E
R
G
R
G
L
~
N
D

-
-
-
 -
-
-
-
-

1d
.G

E
L
C
-
;
.
~
N
D
E
R
F
!
O
O
R

~
j

1a
2G

F
C
C-
R
O
U
G
H
 E
L
F
C
T
R
~
C
A
!
~
 

- 
-
-
-
~
-

»c
`;

kL
C-
EI
..
EC
TR
IC
 T
R
I
M
O
U
T

.-.
.S
_
_1
~_
~~
,_
.~
 .
..
_.

1
~
~
i
 

=
L
G
F
I
N
A
L
E
~
~
C
~
~
I
:
.
A
L

..
_.
_.
._
._
_.
..
..
 _

..
._
_.

E
~
~
L
:

~1
{t

ch
an

ic
al

ln
sp

ac
tt

on
s

i~
~i
!

i
l
f
E
G
U
N
D
E
f
2
F
L
O
O
R

~
yi
~

"
f-
1G

M
E
C
-
R
O
U
G
H
 ~
A
E
C
H
A
N
I
C
A
L

~
/

-
{t
 

~
-
-
-
-
-
-
-

~5
20

Vi
EG
FI
NF
.-
 h
4
E
C
H
A
N
I
C
A
L
 

-
~
-
-
'
T
~
-
'
~
=
`
-
-
~
-

G
{
}
~
E

P
l
u
m
b
i
n
g
 i

ii
 
pe
cf
io
ns
.

16
0u

P
L
C
-
U
N
D
E
f
~
i
:
R
~
J
N
D

-
-
 

--
 -
-
-

~
6
i
0

P
L
G
r
2
C
J
G
H
P
~
U
f
~
1
6
1
f
v
G

~
~
-
-
-
~

?~
2o

r~
~c
-u
r~
~~
aF
t.
oe
~

;
6
4
n

rL
G~
fv
PG
UT
i'
Lu
~v
iB
IP
1G

~
 
~
"
 

~ ~
 

~
r̀—

1
6
5
0

°
L
G
F
I
N
A
~
~
 ~
L:
'l
~f
1E
IN
G

16
6f
l

PL
C-

~1
1~

IS
H 

-
-
-
-
-
-
-
-
-

v a V W



i

1.

r ~ ~~ ~1

~I ~1 
I \

..,. .. . _.. , . ~ _... _ ,_ ~. Tab 7C
~,,:



l
~
~
\
~
~
~
h
~
~
y
~
~
~
 

'ice,.
w
~

~
~
~

~
-
--t
 

-
-
~

`
~
'
"
-

~•w-, 
-



LEASE AGREEMENT

DATED: .~~~Iv 11. ~mR ,
LANDLORD: .~ E,~O~MAX a California General Partnership
TENANT: NIO USA; Inc., a California Corporation

~~~

1. FUNDAMENTAL LEASE PROVISIONS.
A. PREMISES: Approximately 39,720 square feet of leasable area in the building containing approximately 39,720

leasable square feet located on a parcel of land in the County of Santa Clara, State of California, as more particularly described in

the legal description attached as Exhibit A hereto, with a common address of 1831-1841 Tarob Court, Milpitas, CA 95035. The

location of Premises is indicated on the site plan attached as Exhibit B hereto. (Paragraph 2)

B. LEASE TERM: Sixty (60) full calendar months, plus any partial month at the beginning of the Lease Term.

(Paragraph 5)

C. COMMENCEMENT DATE: October 1, 2018.

D. INITIAL BASIC RENT: (Paragraph 4.A)
Lease Months inclusive Basic Rent ~ leasable sc1. ft.) Basic Rent total

10/01/18 — 02/15/19 None -0-'"

02/16/19 — 09/30/19 $1.10 $43,692.00

10/01/19 — 09/30/20 $1.133 $45,002.76

10/01/20 — 09/30/21 $1.167 $46,352.84

10/01/21 —09/30/22 $1.202 $47,743.43

10/01 /22 — 09/30/23 $1.238 $49,175.73

""Tenant shall pay no rent but Tenant shall pay NNN's for this period.

E. ADDITIONAL RENT: Real Property Taxes, insurance premiums, maintenance and other costs and expenses

under this Lease. (Paragraph 4.E)

TENANT'S SHARE: One Hundred Percent (100%). (Paragraph 4.E)

G. PREPAID RENT &ADDITIONAL RENT: $52,258.75. (Paragraph 4.H)

H. 
-fellewia 'Q-fu.'.~^:~.,~^r~~•~s-ef~„~e-6ease~~rm: .'Paragraph1l.@~

I. SECURITY DEPOSIT: $49,175.73. (Paragraph 4.G)

J. PERMITTED USE: Manufacturing, warehousing and all other legally permitted uses. (Paragraph 3)

K. NUMBER OF PARKING SPACES: Approximately 132 stalls. (Paragraph 8)

L. ADDRESSES FOR NOTICES AND PAYMENT OF RENT (Paragraphs 4.F and 36):

To Landlord: GEOMAX To Tenant: NIO USA, Inc.
3460 Edward Ave. 3200 N. 1 s' Street

Santa Clara, CA 95054 San Jose, CA 95134

Once No.: 408/330-0801 Office No.: 408/518-7000

Facsimile No.: 408/330-0806 Facsimile No.: TBD

M. TENANT'S BROKER: Sean Toomey &Jere Hench of Colliers International. (Paragraph 41)

~~~arr.~_~Rrira:z~m.~

O. OTHER PROVISIONS: The following Riders are added hereto and included as part of this Lease:

Rider No.
1

Title
Option to Terminate, Condition of Premises

Each reference in this Lease to any of the provisions in this Paragraph 1 shall be construed to incorporate all of the

terms of each such provision. In the event of any conflict between this Paragraph 1 and the balance of the Lease, the

balance of the Lease shall control.

PREMISES.

A. Premises. Landlord hereby leases to Tenant and Tenant hereby leases from Landlord for the

Lease Term, at the Rent and upon the terms and conditions hereinafter set forth, that certain space ("Premises")

within that certain building ("Building") described in Paragraph 1.A. As used herein, the "Complex" shall mean and

include all of the land described in Exhibit A and shown on Exhibit B attached hereto, and ail of the buildings,

improvements, fixtures and equipment now or hereafter situated on said land.

Said letting and hiring is upon and subject to the terms, covenants and conditions hereinafter set forth, and

Tenant covenants as a material part of the consideration for this Lease to perform and observe each and all of said

terms, covenants and conditions. This Lease is made upon the condition of such performance and observance.

Landlord agrees to provide a tenant improvement allowance ("TI Allowance") as may be described in Exhibit

C attached hereto and incorporated herein by reference, upon such terms and conditions as are set forth in such

Exhibit C.

B. Square Footage. Landlord and Tenant conclusively agree that the statements of rentable square

footage contained herein shall be deemed to be correct and binding upon the parties for all purposes under this

Tab 8A



1831-1841 THROB COURT, MILPITAS

ANNUAL NNN CHARGES*

Management —Personnel &Management Costs $21,925.00

Property Taxes $33,229.00

Building Insurance $10,917.00

Landscaping/Ground Maintenance $7,500.00

Repairs $7,000.00

Utilities $5,500.00

Major Repair Fee $15,729.00

TOTAL: $102,801.00

*Owner leases Premises as a triple net lease (triple-Net or NNN). A triple net lease is a lease
agreement on a property where the tenant or lessee agrees to pay all real estate taxes, building
insurance, and maintenance (the three "nets") on the property in addition to any normal fees that
are expected under the agreement (rent, utilities, etc.).

Tab 8B



ANDREW I. FABER

RALPH J. SWANSON
PEGGY I. SPRINGGAY
JOSEPH E.OWORAK

SAMUEL LFARB
JAMES P. CA5KMAN

StEVENJ.CASAD
NANCY J.JOHNSON
JEROLO A. REnON
JONATHAN 0. WOLF

KATHLEEN K.$)PIE
KEVIN F.KELIEY
MARK MAKIEWtCZ
JOLIE HOUSTON

RETIRED

SANFORD A. BERLINER
SAMUEU. COHEN
HUGHL.ISOLA

BRIAN L. SHETLER

JOHN F. OOMtNGUE
HARRY A. LOPEZ

CHARLES W.VOLPE
CHRISTINE H. LONG
AARON M.VAIENTI
CHRISTIAN E. PICONE
SUSAN E. BISHOP
SANDRA G. SEPULVEOA
MICHAEL B.IJAMS
KIMBERLY G. FLORES

DAWN C. SWEATT

TYLERA. SHEWEY
JAMES F. LANDRUM. jr.

ROBERT W. HUMPHREYS

ROBERT L.CHORTEK

BERLINER
COHEN LLP

TEN ALMADEN BOULEVARD
ELEVENTH FLOOR

SAN JOSE. CAHFORNIA 95! 13-2233

TELEPHONE: (408) 285-5800
FACSIMILE: (408) 998-5388

wvvw.berliner.com
Branch OlFices

Metced. CA • Modesto. Ca

September 25,2018

THOMAS P. MURPHY

EILEEN p. KENNEDY

MlCHAElJ. CHENG
ALEXANDRA N. NGUYEN

GHAZALEH MOOARRESI
BEAU C. CORREIA

RMOIHY K.BOONE
ANGEU HOFFMAN
DAVID A. BELLUMORI

ISABELUL.SHIN

OF COUNSEL

STEVENL. HAUGRIMSON
FRANK R.UBHAUS
ERIC WONG

BENJAMIN M. JOHNSON

STEPHENC.SCOROELIS
JUSTIN0. PRUEITT
ANTHONY DeJAGER

ELLENM. TAYLOR
CYNTHIA M. CHU
BRANIX>N L. REBBOAH

LINDSAYI. HOVER
EMILY TEWES

JEFFREY S. KAUFMAN
NANCY I. BRANDT
LESLIEKALIMMCHUGH

VIA E-MAIL & U.S. MAIL

Planning Commission
City of Miipitas
455 E. Calaveras Blvd.

Miipitas, CA 95035

Re: Sept. 26,2018 Agenda item VIII-1
1831/1841 Tarob Court, Miipitas
Our File No.: 01475.015

Dear Chair Mandal and Commissioners:

This letter is in response to the StaffReport that recommends upholding the Staff
Determination that industrial uses have been discontinued on the above-referenced site
(the "Property"). The Staff Report misapplies the law and misconstrues the facts.
Furthermore, if the Planning Commission upholds the Staff Determination, that would
leave the owners with no viable use of the Property, thus potentially causing a
compensable taking of the Property. So we urge the Commission to uphold our appeal
and overturn the Staff Determination.

The Staff Report Misapplies the Citv's Code on Nonconformine Uses

The Staff Report cites the City's nonconforming use Code Section, but surprisingly
does not quote the relevant portion. This is Section X1-10-56.03(A)(1), which reads in
part:

4841-5096-9716V1
ALF\01475015
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1. SHELL IS EXISTING.

2. THE PANELIZED ROOF SYSTEM SHALL NOTBE USEDTO SUPPORT ANY ITEMS OF CONSTRU
CONDUITS, LIGHT FIXTURES. DUCTWORK, T-BAR CEILING. ETC. ALL SUCH ITEMS TO BE HU^

3. ALL WARRANTIES DUE TO THE OWNER SHALL BE FORWARDED IN TRIPLICA'l t FORM TO OW

4. SUBCONTRACTORS SHALL SUBMIT AS-BUILT DRAWINGS/COMPACT DISK TO OWNER&ARCH
FORMAT RELEASE 2007 OR LATEST VERSION)

5. ALL GLAZING SHALL CONFORM TO CHAPTER 24, 2016 C.B.C.

6. ALL NEW HARDWARE PER TITLE 24 REQUIREMENTS AND 2016 C.B.C.

7. CONTROLS FOR LIGHTS, AIR CONDITIONING ETC., SHALL BE MOUNTED AT4'-0" MAXIMUM A^

8. WALL OUTLETS MOUNTED AT MINIMUM 15" ABOVE FLOOR.

9. EXIT DOORS SHALL BE OPENABLE FROM THE INSIDE WITHOUT THE USE OF KEY OR ANY SP
DOOR MAY BE PROVIDED WITH A DURABLE CONSPICUOUS SIGN HAVING LETTERS AT LEAS
WHEN THIS SPACE IS OCCUPIED."

10. EMERGENCY EXIT ILLUMINATION SHALL OPERATE ON TWO SOURCES OF POWER. SEE ELB

11. FIRE Sf^RINl^ER.SUBCONTRACTORTO SUBMIT PLANS TO THE CITYOF MILPITAS FIRE DEPfi
ALL WORK TO CONFORM WITH N.F.P.A. PAMPHLET 13, C.F.C. 2016 AND CITYOF MILPITAS Fl

12. PROVIDE 2A: 10BC FIRE EXTINGUISHERS WITH TRAVEL DISTANCE NOT TO EXCEED 75'. SEE

APPfiOVp ay PUNNING DIVISION

tlOBADDBOSSa
Tp>.(U(b .cr.

——•

TYPE GOWBTRUOTXOy

approved for building \
„ ifrryr / ^ OAit

TOs a»itwed set ot plans
lob alatttimes and It Is unlawM to «

attend^ isHhout Written permission « to r
of Milpitas. Stamping of these plsro M

shall not be held to pemdl or to approve the tl
lavir or ordinance.

occtrRAiaroy

RPP.TTOTnr.TgTIfi

.8Q.R

.Hd.aF81QBIS8
APN

REVISIOWl

• ' # i "—f

REVISION 2

REVISION 4

REVISION 5

INTERIOR IMPROVEMENTS FOR:

BUILDING-6 Market
'hr\r\r% itaiT itnii oita
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Milpitas Zoning Code Excerpts

Nonconforming Uses

XI-10-56.03 (2)- Discontinuation of Nonconforming Use.

The nonconforming of a building, structure or portion thereof,
which is discontinued for a continuous period of one (1) year or more,

may be replaced only with a conforming use....

Definition of ''Use''

The Zoning Code clearly distinguishes "use" from "occupancy."

XI-10-2.03 - Definitions

"Use" means the purpose for which land or a building is arranged,
designed or intended, or for which either land or building is or may be
occupied or maintained.

XI-10-7.01(A) Light Industrial (Ml) Zone

The Ml Light Industrial District is reserved for the construction, use and
occupancy of buildings and facilities....
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